modernization of the Commission's application of Article 82 can increase regulatory predictability and facilitate for European firms to determine whether certain business strategies are legal or not. 8 A pure economic approach to Article 82 would improve efficiency and contribute to a clarification of the principles and methods applied by the Commission in its assessment of firm behavior in concentrated markets. 
Efficiency
The most important argument for a modernization of the application of Article 82 is that it can foster innovation and efficiency. The main contribution of competition is not static efficiency but rather long-run dynamic efficiency and growth.
William J Baumol is one of the most prominent advocates of this view: "The static efficiency properties that are stressed by standard welfare economics are emphatically not the most important qualities of capitalist economies. Rather, what is clear to historians and laypersons alike is that capitalism is unique in the extraordinary growth record it has been able to achieve; in its recurring industrial revolutions that have produced an outpouring of material wealth unlike anything previously seen in human history. /---/ The answer I propose here is that in key parts of the economy the prime weapon of competition is not price but innovation." 10 7 The purpose of the current review of Article 82 is according to Commissioner Neelie Kroes "to ensure that the EU's powers to intervene against monopoly abuses are applied consistently and effectively, not only by the Commission but also by national competition agencies and courts throughout the EU which also now apply EU competition law," IP/05/1626, Brussels, 19th December 2005. 8 It should be noted in this context that material changes to Article 82 only to limited extent can be made by the Commission. The text of the law (Article 82 of the Treaty) is ultimately an issue for the legislature, while case-law is established by the courts. The Commissions application of Article 82, nevertheless, has an effect in practice and, in addition, an influence on the evolution of case-law in the long run. 9 Establishing a new approach to problems in competition law through guidelines that ultimately has a material impact is not a new phenomenon. The Commission's Notice on the Definition of the Relevant Market is one important example, see http://europa.eu.int/comm/competition/antitrust/relevma_en.html. 10 William J Baumol, "The Free-Market Innovation Machine", Princeton University Press, 2002, pp. viii-ix It follows that it is in the long-run interest for consumers and producers in Europe that Article 82 is carefully applied so that dynamic incentives are not reduced.
The tension between regulation of the profit-maximizing behavior of dominant firms, on the one hand, and the dynamic incentives, on the other, is problematic for several reasons.
Antitrust intervention that reduces the profitability of dominant firms or protect competitors in the static interest of consumers may have negative effects in the long run.
First, firms achieve competitive advantages through economies of scale and scope, which result in market concentration and sometimes dominance. Positive network effects on the demand-and the supply-side tend to reinforce this effect.
11 These efficiencies generally benefit consumers in the long run.
Second, companies innovate and differentiate their products in order to get market power and to temporarily reduce competitive pressure. 12 This process is, however, important for consumer welfare. The incentive to introduce novel goods, a greater variety of products and a gradual improvement of quality may be strategic in the short run, but efficiencyenhancing in the long run. 13 Third, market integration and liberalization can potentially result in competition and more efficient production. 14 Exit and elimination of inefficient firms is a key element in the However, the economic approach is not in itself a guarantee for transatlantic convergence in the application of rules for dominant firms. 22 The main reason for this is that an effects-based approach to abuse of dominance and monopolization is best described as a combination of method and substance. Both methodological and material factors suggest that a modernization does not necessarily result in transatlantic convergence. To the extent that it is consistent with the more fundamental efficiency-enhancing motives discussed above it may, nevertheless, be a positive and welcome by-product of a material reform in the long run (reducing both political friction and commercial uncertainty).
Symmetry
An economic approach to merger control 27 It is natural to use the same motivation for modernization of Article 82 as for the European merger control and the application of Article 81. The efficiency-arguments for reform apply to all areas of competition law.
An economic approach to Article 82
An economic approach focuses on the anti-competitive effects of a dominant firm's conduct, while a formalistic approach focuses on the form of conduct under investigation. 33 The former has several advantages over the latter.
The first advantage with an economic approach is that it recognizes that many forms of conduct can be either pro-competitive or anti-competitive. 34 The effects depend on the
circumstances. An economic analysis of the facts and market conditions potentially makes it possible to distinguish "use" from "abuse" of dominance and to answer the following important question: Is there an anti-competitive effect of a dominant firm's conduct and, if so, how significant is it?
An affirmative answer to this question is a reasonable necessary condition for antitrust intervention in a specific case. At the same time one can argue that it is not sufficient.
First and foremost, market power is rarely persistent and tends to vanish in the long-run. Anti-trust intervention is consequently associated with potential benefits -i.e. the possible elimination of anti-competitive effects -but it is also associated with costs. A sufficient condition for efficient antitrust intervention must be that the net effect of regulatory intervention is positive.
Ronald Coase's critique is particularly relevant for this problem (1964, p. 195):
"Contemplation of an optimal system may provide techniques of analysis that would otherwise have been missed and, in certain special cases; it may go far to providing a solution. But in general its influence has been pernicious. It has directed economists' attention away from the main question, which is how alternative arrangements will actually work in practice. It has led economists to derive conclusions for economic policy from a study of an abstract of a market situation. It is no accident that in the literature…we find a category 'market failure' but no category 'government failure.'
Until we realize that we are choosing between social arrangements which are all more or less failures, we are not likely to make much headway."
37
A second advantage with the economic approach is therefore that it permits us to address a more fundamental question: Will antitrust intervention improve long-run economic efficiency? It allows the authorities to make priorities and focus on the most important competitive problems where antitrust intervention can enhance welfare.
38
In principle one can address this issue in every individual case. It is, however, difficult to imagine that the regulatory costs and risks can be determined in detail on a case-by-case basis. Nevertheless, the trade-off between benefits and costs of regulatory intervention can be assessed more generally. If the expected costs and risks associated with regulatory intervention are high, then the potential gains must be equally high or higher, i.e. the anticompetitive effects identified with the economic approach must be of a certain magnitude and a feasible remedy that can solve the anti-competitive problem must be identified.
In other words, the regulatory costs can be used to determine decision rules -i.e.
thresholds for intervention -that are efficient on average, even though inefficiencies and costs can outweigh the benefits in a particular case. This includes appropriate tests in order to reduce the risk of false-positives, i.e. over-deterrence, or false-negatives, i.e.
under-deterrence.
39
A third advantage with an economic approach to article 82 is that the effects-based analysis possibly provides some useful information about the magnitude of the harm to consumers and to society. Fines and damages can therefore be based on the identified effects. This could possibly improve the efficiency of the sanctions used in competition policy.
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One possible disadvantage with an economic approach to Article 82 is that it is more demanding and possibly more difficult to apply in a given situation. Individual firms that take strategic decisions continuously have to assess the legality of their behavior on a daily basis. A complex case-by-case analysis may introduce administrative costs and press release the Commission writes that it "wants to concentrate its resources on those anti-competitive practices that are most likely to cause harm to consumers. As a result it has recently increased its enforcement activities against cartels. The proposals made in the Discussion Paper on Article 82 would in a similar way imply a strong focus on those abuses of dominant positions most likely to harm consumers. uncertainty. The method must, therefore, be relatively straightforward, robust and predictable so that dominant firms have a reasonable chance to draw the line between legal and illegal behavior with some certainty.
Fundamental issues
While the economic approach is methodologically well-defined in principle -i.e. a consistent comparison of two equilibrium outcomes -it is still necessary to be careful about the details.
In fact, the economic approach requires a specification in several dimensions, all of which have importance for the assessment and conclusions. The three most fundamental issues are:
• Definition of anti-competitive effects
• Factors taken into account in the assessment
• Specification of the decision rules

Objective
The definition of anti-competitive effects is intimately linked to the objective of competition policy in general, and the objective of Article 82 in particular. A precise definition of "anti-competitive effects" is necessary in order to distinguish "use" from "abuse" of market power, harmful from harmless conduct and, ultimately, efficient from inefficient outcomes.
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Method
The economic approach is primarily methodological; i.e. a systematic comparison of equilibrium outcomes. The assessment and conclusion in any given case depends on the assumptions made and the factors incorporated in the analysis. A method based on economically sound assumptions is important for a correct assessment and conclusion. The economic approach is consequently only improving overall efficiency when the method used is reasonably correct. Incorrect assumptions may, on the other hand, result in systematic error and inefficiency. It should also be stressed that a clear specification of the method and underlying general assumptions are of importance for predictability. Unless firms and third parties know the method and assumptions fairly well they are not able to predict the outcome of a possible antitrust investigation and can not determine if certain conduct is legal or not.
Decision rules
An effective application of Article 82 does not only require analysis but also a decision.
The problem is that the authorities must take a decision based on incomplete information. 42 In a situation with incomplete information there is always a risk of overdeterrence as well as under-deterrence, i.e. one can choose to intervene even if intervention is unmotivated or one can choose not to intervene even if intervention would improve efficiency. In addition, the cost of failure may not be symmetric for the two types of mistake. In particular, the problem of under-deterrence may be less severe than over-deterrence since the former problem is often resolved through the market process in the long-run. The long-run problems with over-deterrence, on the other hand, can be severe since the incentives to innovate are reduced.
In order to minimize the regulatory risks and increase predictability the authorities need an optimal decision rule, i.e. a number of necessary and sufficient conditions for intervention. A number of tests can be used for this purpose. All tests do not serve the same purpose and the decision to intervene or not can be different depending on the test applied. It is therefore important to be careful about which test to use and to be clear about how it should be applied.
The method
The Commission's approach to Article 82
The Commission introduces a mixed approach to Article 82 in its discussion paper. The proposal is built on form, effects-analysis and presumptions. However, the methodological approach is not clear. A pure economic approach has several advantages and is therefore preferable to the alternative suggested by the Commission.
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A unified assessment of competitive effects
An economic approach to Article 82 should include a consistent comparison of relevant alternatives. More generally it should answer two critical questions: Why is a certain type of behavior harmful? Why is it profitable for the dominant firm?
The most reasonable method for an economic approach to Article 82 is a unified assessment (see Figure 1) , which is in line with the analysis undertaken in merger cases.
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The purpose should be to assess if certain behavior results in a significant impediment to competition. 
To protect competition or competitors -or both?
The aim of competition policy is to protect the competitive process. The objective of Article 82 should be to avoid that dominant firms harm competition by building artificial barriers to competition. 45 It may, nevertheless, be reasonable to ask the defendant to provide sufficient information for the analysis. 46 The economic approach to merger control has resulted in a well-specified method with several building blocks that are considered to be important for the competitive effects. 47 An intervention to correct a distortion in a market with a dominant firm is very difficult. The theory of second-best suggests that a correction of one distortion in a second-best world may introduce otherpossibly more severe -distortions.
The European Court of Justice explicitly defined abuse in Hoffmann-La Roche 48 : "The concept of abuse is an objective concept relating to the behaviour of an undertaking in a dominant position which is such as to influence the structure of a market where, as a result of the very presence of the undertaking in question, the degree of competition is weakened and which, through recourse to methods different from those which condition normal competition in products or services on the basis of the transactions of commercial operators, has the effect of hindering the maintenance of the degree of competition still existing in the market or the growth of that competition."
The Commission argues that the objective is to protect competition, but not competitors.
It also suggests that a dominant firm's behavior should be evaluated with a consumer welfare standard. Conduct that reduces consumer welfare is considered illegal. Behavior that does not harm consumers is, however, considered legal, even if it hurts competitors.
Commissioner Neelie Kroes has articulated the objective of Article 82 the following way:
"My own philosophy on this is fairly simple. First, it is competition, and not competitors, that is to be protected. Second, ultimately the aim is to avoid consumers harm."
49
These objectives are consistent with each other in some situations. But it is important to recognize that they are not consistent in every situation. 50 In fact, it may be in the interest of consumers to protect competitors from aggressive competition that enhance long-run efficiency but result in higher consumer prices in the short run. In addition, one must More specifically, one interpretation of a dominant firm's "special responsibility not to allow its conduct to impair undistorted competition on the common market" 52 is that it requires that a dominant firm competes like a gentleman. 53 This interpretation, however, boils down to nothing but a protection of competitors rather than competition.
54
A short-run static consumer welfare standard, consequently, has several problems. It may result in the conclusion that conduct that result in market power is harmful despite considerable efficiency gains in the long run. 55 A second problem is that dominant firm behavior is linked to profitability and, therefore the incentives to strive for dominance.
56
Limiting the incentive to become dominant through a rigorous regulation of conduct, based on static consumer welfare considerations ex post, can consequently have negative effects on dynamic efficiency and consumer welfare in the long run.
57 51 In a static perspective it is beneficial for consumers to protect competitors and even give access to the dominant firm's essential production factors. In a dynamic perspective, however, it can be inefficient for consumers as well as for society as a whole. 52 53 For an interesting discussion about transatlantic differences see J. Bruce McDonald, "Section 2 and Article 82: Cowboys and Gentlemen", U.S. Department of Justice, available from http://www.usdoj.gov/atr/public/speeches/210873.pdf 54 Amelia Fletcher, Chief Economist at the OFT, notes that "it is important to recognise that dominant firms can damage competition unintentionally, simply by acting in their own short-run interest. A simple example might be a dominant firm which supplies two complementary products. It is well known that the short-run profit-maximising strategy for such a supplier will be to charge less for the products when sold as a bundle than when sold separately. However, it is also well recognised that such 'bundling' can lead to the unintended foreclosure of competing firms that only supply one of the two products," 
Some implications of an economic approach to Article 82
An economic approach has several material and methodological implications. Another interesting implication of an economic approach is that the analysis of effects has immediate implications for the assessment of dominance. More specifically, a significant anti-competitive effect of unilateral behavior implies dominance -or else it would not occur. In principle one can argue that a separate analysis of dominance is redundant if one identifies significant harm to competition.
In practice, however, it is reasonable to assess dominance separately as a complement to the analysis of effects; not at least to minimize the risk of excess intervention. Absent a precise magnitude of the anti-competitive effects one should note that a separate assessment of dominance can establish a threshold for intervention; based on the risks and costs associated with intervention one should be reluctant to intervene unless significant market power can be identified. A reasonable priority is to focus on the most serious problems, i.e. the exploitation or creation of monopoly rather than market power more generally.
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Another important factor is the limitations of economic theory. 59 It is important to keep in mind that in general there exists no single, undisputed model that can be used for the assessment of anti-competitive effects. 60 One possible solution to this problem is to look for theoretically "robust" results. 61 In addition, one may consider a threshold -i.e. a finding of significant market power (monopoly power) -to be a healthy threshold also in this respect. Generally decisions can result in false positives, i.e. finding of an abuse despite a pro- 58 In Europe a monopoly or close to monopoly is sometimes referred to as "super-dominance" or a "paramount position". 59 Bork criticized an idealistic economic approach in antitrust: "A determined attempt to remake the American economy into a replica of the textbook model of competition would have roughly the same effect on national wealth as several dozen strategically placed nuclear explosions. To say that is not to denigrate the models but to warn against their misuse", The Antitrust Paradox, 67 Conduct would make no economic sense for the defendant but for the tendency to eliminate or lessen competition.
Intent to harm competition: profit sacrifice can be "conceptual" rather than "temporal".
Incentives for drastic innovations may be reduced: "Dynamic efficiency offense" Total welfare 68 Conduct introduces inefficiencies and reduces total surplus and welfare High threshold for antitrust intervention may prevent regulatory mistakes Not consistent with political ambition to protect consumers in the short run An economic approach to Article 82 can either be based on a direct or indirect test. A direct test is based on an assessment of the effects; tests in this category include the "consumer harm" test -i.e. a direct assessment of the consumer welfare effects of a particular conduct -and the "total welfare" test -i.e. a direct assessment of the total efficiency effects of the dominant firm's behavior.
The most obvious problem with the direct tests is that the relationship between competition and welfare is not one-to-one. Competitive behavior can reduce welfare in some situations, e.g. an investment in a drastic cost-reduction that eliminates a competitor.
This conduct should accordingly be considered illegal under a welfare test. Equally troubling, anti-competitive behavior can increase welfare under specific circumstances, e.g. conduct that eliminates a free-riding competitive fringe, and should thus be considered legal under a strict welfare standard.
An indirect test is based on the implications of the intent of the dominant firm. For instance, one may deduct an anti-competitive effect from a finding that a particular conduct is only commercially rational when the result (and effect) is anti-competitive. This is the rational for the "profit sacrifice" test and the "no economic sense" test.
The most problematic aspect of an indirect test is that it may be impossible to distinguish "revealed market power effects" from "revealed efficiency effects". Oliver Williamson notes that "the uncritical propensity of antitrust specialists using the lens of choice to invoke monopoly to explain deviations from simple market exchange /---/ But that does not exhaust the possibilities. Upon bringing the lens of contract to bear, such practices and structures are often better understood as private ordering efforts to accomplish economizing purpose and realize mutual gain." 69 No test explicitly incorporates dynamic consumer welfare. This problem can either be solved with a combination of several tests or with a proxy for "long-run efficiency". Some commentators would argue that the consumer harm test is a good candidate. 70 Others would argue that an alternative proxy for the long run interest of consumers is the "total welfare" standard. 71 Yet others suggest that a combination of tests is more appropriate. 72 A final group of commentators argue that no single test should be adopted. 73 The main differences between different tests can be illustrated with a number of examples.
Raising rivals' costs 74
Let's assume that the dominant firm has a variable production cost of 10 euro and its only competitor has a production cost of 35 euro. Output is 35 units for the dominant firm and 10 units for the competitor and the equilibrium price is initially 45 euro. The gross margin for the dominant firm is therefore 35 euro, while the corresponding margin is 10 euro per unit for the competitor.
Suppose first that the dominant firm can take an action to increase the fixed cost of the competitor with 150 euro; an action that drives the competitor out of the market so that the dominant firm can raise the price to 50 euro per unit.
The consumer harm test would come to the conclusion that this behavior is illegal under Article 82. The total welfare test may or may not come to the conclusion that this conduct is harmful, depending on cost and demand factors. The "profit sacrifice" test is not directly applicable, but behavior would be abusive under the "no economic sense" test.
The "equally efficient competitor" test is difficult to apply in this case. It would not constitute an abuse under the "equally efficient competitor's test" as long as an equally efficient competitor can survive the higher cost and stay in the market. On the other hand, raising the rival's fixed cost is only an equilibrium strategy when the dominant firm meets a less efficient competitor. It can, consequently, be argued that this conduct is illegal under the "equally efficient competitor" test since it would only be an equilibrium strategy to invest in raising the rival's cost if the equally efficient competitor is eliminated.
Next, consider the possibility that the variable cost is increased with 15 euro for both firms. 75 The dominant firm may find it profitable to abstain from an effort to keep costs low when the effect is that the competitor is eliminated, while the dominant firm finds it profitable to make an effort to reduce the cost otherwise. In this case it is interesting to note that the consumer harm test as well as the "no economic sense" standard would come to the conclusion that the dominant firm's (passive) behavior is illegal.
Cost-reductions
Let's return to the original assumption that the dominant firm has a variable production cost of 10 euro per unit and its only competitor has a production cost of 35 euro per unit. Now suppose the dominant firm makes an investment to reduce its cost to 7 euro per unit.
The lower variable cost induces a re-optimization by the dominant firm. If the competitor remains in the market the supply of the dominant firm is increased with 2 units while the competitor's supply is reduced with 1 unit. The equilibrium price falls to 44 euro per unit.
The profit-sacrifice and no economic sense tests may result in the conclusion that this investment is an abuse, if it is motivated by business-stealing from the competitor. 76 This conclusion is different from a conclusion based on the other tests. It would not be considered illegal under the consumer harm test nor the equally efficient competitor's test. 75 This could happen, for instance, due to a new technical regulation or due to higher wages after a unionization of the labor force. 76 This is for instance true if the cost of the investment 125 euro.
It would generally be considered legal under the total welfare standard, but under exceptional circumstances "total welfare" could be reduced due to excessive use of resources in R&D activities. Now suppose that the competitor's fixed cost is so high that it is unprofitable to stay in the market at the lower equilibrium price level and the competitor consequently exits.
The dominant firm then raises the price to 48:50 euro per unit.
The investment may now be considered illegal under the profit sacrifice test as well as under the consumer harm test. The profit sacrifice test and the consumer harm test consequently incorporate an "efficiency offense". It would, however, generally not be considered illegal under the equally efficient competitor test. Again, the total welfare test may or may not come to the conclusion that this conduct is harmful, depending on cost and demand factors.
Exclusive dealing
Now suppose that the dominant firm pays an upstream supplier of an essential input to exclusively sell to the dominant firm and not to the competitor. The competitor is therefore excluded and ends supplying the downstream market.
First, consider an expansion of the dominant firm's supply with 5 units as a result of the contract with the upstream supplier. Since the gross margin is 35 at the initial priceabsent exclusion -the gross profit of the dominant firm increases with 175 euro even at the competitive price and the dominant firm does not sacrifice any profit to monopolize the market unless the payment to the upstream firm is greater than 175 euro. This conduct is consequently legal under the profit sacrifice and no economic sense tests.
It would, on the one hand, be illegal according to the consumer harm test if the price can be raised after exclusion. It can, on the other hand, be legal under the total welfare test since significantly more efficient production by the dominant firm replaces the more costly production by the competitor.
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Consider for a moment the possibility that it is impossible to verify what would happen to the consumer price after an exclusion of the competitor. The consumer harm test is therefore not applicable directly. What can be concluded for the fact that the dominant firm pays significantly more than 175 euro to the upstream firm as part of the agreement?
According to the profit sacrifice test this agreement would be illegal since it makes no economic sense to pay the upstream firm this much for exclusivity unless the dominant firm can increase the price as a result of exclusion. Consumer harm is accordingly a logical consequence of the willingness to sacrifice profit and the consumer harm test is therefore applicable indirectly.
However, a competing explanation instead of an anti-competitive effect is that a sufficiently large (possibly unverifiable) efficiency-effect motivates the payment, e.g. due to reduced free-riding problems or other synergies. Accordingly, it is impossible to conclude that a sacrifice of profits at the competitive price and cost must imply an anticompetitive effect and the "profit sacrifice test" is neither a necessary nor a sufficient condition for consumer harm.
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Innovation
Next, assume that a dominant firm makes an innovation and introduces a new, complementary product. Through an integration of the new and old product the dominant firm gets a variable cost of 10 euro due to an efficiency generated in the initial market. A competitor can introduce a similar, competing product with a variable cost of 35 euro. 77 Efficiency may increase despite a price increase and reduction of consumer surplus since the producer surplus of every unit replaced by the dominant firm adds 25 euro to total efficiency. 78 Williamson argues that "the uncritical propensity of antitrust specialists using the lens of choice to invoke monopoly to explain deviations from simple market exchange /---/ Suppose the product integration excludes the competitor from the market and the equilibrium price is 50 euro. This conduct is illegal according to the consumer harm test if the consumer price without product integration -absent exclusion -is below 50 euro.
Product integration may, however, generate sufficient cost-savings to be legal according to the total welfare standard as argued above.
More interesting is to consider the incentives for innovation ex ante. If the cost of innovation is sufficiently high and the disadvantages of not integrating the products are sufficiently large, then it would not be profitable for the dominant firm to innovate.
Consumer welfare would therefore be higher if product integration is permitted.
Quality improvements
Finally, assume that a dominant firm and its competitor both have a variable production cost of 10 euro. Initially the dominant firm produces 40 units while the competitor produces 20 units and the equilibrium price is 30 euro. Suppose the dominant firm can make a quality improvement worth 10 euro to consumers per unit. The competitor is excluded by this new (and incompatible) quality and the dominant firm can raise its price to 55 euro and output to 45 units.
This conduct would be illegal according to the consumer harm test, since the consumer price increases more than the value of the quality improvement. It does not fail the profit sacrifice test -and is thus legal under this test -as long as the cost to improve quality is less than 10 euro per unit. It is legal conduct under the total welfare test, if the cost to improve quality is sufficiently low and the loss of surplus due to reduced output is moderate. Otherwise it is inefficient and thus illegal.
Synthesis
The analysis above illustrate that all tests have some advantages and some disadvantages.
However, some problems are more severe than others. The consumer harm test has several problems, including a possible efficiency offense. The total welfare test, on the other hand, is hard to reconcile with the overall objective of Article 82.
The test that has the best overall properties is the "equally efficient competitor" test since it is consistent with the efficiency-enhancing aspects of competition. The best decision rule for intervention against exclusionary abuse 79 is, therefore, a combination of three necessary conditions:
(i) finding of dominance,
(ii) proof of conduct failing the equally efficient competitor test, (iii) feasibility of an efficiency-enhancing remedy.
Conclusions
This paper argues that the current application of Article 82 has several material problems.
The current form-based approach to Article 82 may reduce the incentives to strive for dominance and could also hinder the process of rationalization.
It should be recognized that efficiency is often the main explanatory factor for dominance and this has important implications for the application of Article 82 in a dynamic and static perspective. In addition, it is very difficult to regulate the unilateral behavior of individual firms.
A pure economic approach has several advantages and is preferable to the alternative suggested by the Commission. Recognizing that the objective of Article 82 is to protect competition, it shifts focus from certain forms of conduct to the ultimate problem: anti- 79 An assessment of exploitive abuse should be based on a consumer welfare standard directly.
competitive effects. An economic approach, nevertheless, has important implications and it is critical to address a number of issues. In particular, the Commission needs to define the objective, the method and the standard for intervention.
Based on the above discussion, a modernization of the Commission's approach to abuse of dominance can clarify that:
1. the objective is to protect competition and long-run consumer welfare, neither competitors nor static consumer surplus, 2. assessment is based on the totality of the circumstances analyzed with robust economic models and a consistent comparison of equilibrium outcomes, 3. three conditions are necessary for intervention against unilateral behavior: (i) a finding of a dominant position, (ii) finding of conduct failing the equally efficient competitor test and (iii) the existence of an efficiency-enhancing remedy.
An effects-based approach to Article 82 is an economic analysis of the competitive effects of a dominant firm's conduct in a specific situation. The conclusion should be based on the totality of the circumstances. One has to assess and integrate all the factors in the analysis of competition, including market power, efficiency, entry and other relevant aspects. The great advantage with the economic approach is that it recognizes that different conduct can have different effects and the effects should be determined on a case-by-case basis. The economic approach is, consequently, not consistent with strong presumptions.
Finally, an application of Article 82 should be based on the fact that competition works best without detailed intervention and regulation. Competition policy can improve efficiency by protecting the market mechanism, not by replacing it. Detailed rules for a dominant firm's commercial strategy -including prices and rebates -are generally not consistent with an economic approach to Article 82.
In addition, it is unlikely that antitrust agencies can improve welfare with detailed regulation of product design, quality and integration of products. Disaggregated decisions by consumers and producers are taken based on detailed information that is generally not available for authorities. Efficiency considerations and trade-offs should thus be left to the market participants.
